
  
 
 
 

 
 

Û
RIGHTÛTOÛASYLUMÛINÛREINSTATEDÛREMOVALÛPROCEEDINGS²ÛYEARÛENDÛREPORTÛ

AUGUSTÛ2017Û
STATEMENTÛOFÛTHEÛISSUEÛ
Û

SinceÛ2011,ÛtheÛNationalÛImmigrantÛJusticeÛCenterÛ¹NIJCºÛhasÛbeenÛlitigatingÛcasesÛaboutÛtheÛ
rightÛtoÛseekÛasylumÛforÛindividualsÛwhoÛhaveÛbeenÛpreviouslyÛremovedÛfromÛtheÛUnitedÛStatesÛ
andÛwhoÛareÛsubjectÛtoÛreinstatementÛofÛaÛpriorÛremovalÛorder.ÛTheÛprimaryÛargumentÛinÛtheseÛ
casesÛisÛthatÛthereÛisÛaÛtensionÛbetweenÛtheÛasylumÛstatute,ÛwhichÛstatesÛthatÛÁanyÛalienÂÛmayÛ
seekÛasylumÛÁirrespectiveÂÛofÛimmigrationÛstatus,Û8ÛU.S.C.ÛÏÛ1158¹aº¹1º,ÛandÛtheÛreinstatementÛ
provision,ÛwhichÛbarsÛaÛnoncitizenÛwhoÛreturnsÛtoÛtheÛUnitedÛStatesÛfromÛseekingÛÁanyÛrelief,ÂÛ8Û
U.S.C.ÛÏÛ1231¹aº¹5º.ÛNIJCÛhasÛurgedÛcourtsÛtoÛconstrueÛasylumÛasÛaÛformÛofÛprotectionÛinÛorderÛtoÛ
avoidÛaÛconflictÛbetweenÛtheseÛtwoÛstatutoryÛprovisions.ÛThisÛapproach,ÛweÛargue,ÛisÛmostÛ
consistentÛwithÛtheÛstatutoryÛtextÛofÛtheÛtwoÛstatutes,ÛhonorsÛCongressionalÛintent,ÛandÛisÛ
necessaryÛtoÛmaintainÛtheÛUnitedÛStatesÀÛcommitmentsÛunderÛtheÛRefugeeÛConvention.ÛInÛ
additionÛtoÛadvocatingÛforÛaÛconstructionÛofÛtheÛstatutesÛthatÛwouldÛallowÛaÛCourtÛtoÛavoidÛthisÛ
conflict,ÛNIJCÛhasÛbeenÛarguingÛinÛtheÛalternativeÛthatÛCourtsÛshouldÛrefuseÛtoÛdeferÛtoÛtheÛrulesÛ
setÛforthÛbyÛimmigrationÛofficialsÛbecauseÛthereÛisÛnoÛevidenceÛthatÛtheÛAgencyÛperceivedÛofÛorÛ
endeavoredÛtoÛresolveÛtensionÛbetweenÛtheÛstatutesÛwhenÛissuingÛregulations.Û
Û
DEVELOPMENTSÛINÛTHEÛPASTÛSIXÛMONTHSÛ
Û

WhenÛNIJCÛprovidedÛitsÛmidØyearÛreportÛonÛthisÛissue,ÛmanyÛofÛtheÛcasesÛwereÛpending.ÛÛManyÛ
ofÛthemÛhaveÛsinceÛbeenÛresolved,ÛunfortunatelyÛagainstÛus.ÛÛHowever,ÛNIJCÛcontinuesÛtoÛlitigateÛ
theÛissue,ÛandÛhasÛfiledÛpetitionsÛforÛrehearingÛandÛisÛinÛtheÛmidstÛofÛpreparingÛtheÛfirstÛpetitionÛ
forÛ​certiorari​ÛonÛtheÛtopic.ÛÛThoseÛdevelopmentsÛareÛaddressedÛbelowÛbyÛcircuit.Û
Û
PerezÛGuzmanÛv°ÛLynch ​,Û835ÛF.Û3dÛ1066Û¹9thÛCir.Û2016º​ÛrehÀgÛdeniedÛ​¹Apr.Û26,Û2017ºÛ

TheÛNinthÛCircuitÛissuedÛanÛadverseÛdecisionÛinÛAugustÛ2016.ÛInÛdoingÛso,ÛitÛdisagreedÛwithÛ
previousÛcircuitsÛtoÛhaveÛruledÛonÛthisÛissue²ÛinsteadÛofÛfindingÛtheÛlanguageÛofÛtheÛstatuteÛ
clearÛagainstÛtheÛnoncitizen,ÛitÛÁdeferredÂÛtoÛtheÛAgencyÀsÛinterpretation.ÛNIJCÛcoordinatedÛaÛ
rehearingÛeffortÛthatÛincludedÛmultipleÛbriefs,ÛsuchÛasÛoneÛfromÛinternationalÛlawÛscholarsÛ
whoÛaddressedÛinternationalÛtreatyÛobligationsÛtoÛrefugees.ÛInÛDecemberÛ2016,ÛtheÛCourtÛ
orderedÛtheÛgovernmentÛtoÛrespondÛandÛparticularlyÛorderedÛtheÛresponseÛtoÛaddressÛtheÛ
internationalÛlawÛarguments.ÛÛOnÛAprilÛ26,Û2017,ÛtheÛCourtÛdeniedÛtheÛpetitionÛforÛrehearing.Û

Û
AÛ​certiorari​ÛpetitionÛisÛdueÛinÛtheÛcaseÛatÛtheÛendÛofÛAugust.ÛNIJCÛisÛnowÛcoØcounselÛwithÛtheÛ
lawÛfirmÛOsbornÛMaledonÛonÛtheÛcase.ÛInÛaddition,ÛNIJCÛhasÛsecuredÛthreeÛamicusÛbriefsÛinÛ
supportÛofÛ​certiorari​²ÛoneÛfromÛinternationalÛlawÛscholarsÛ¹authoredÛbyÛMayerÛBrownÛLLPº,Û
oneÛonÛbehalfÛofÛadministrativeÛlawÛscholarsÛ¹byÛWinstonÛ&ÛStrawnÛLLPº,ÛandÛoneÛonÛbehalfÛ
ofÛtheÛAmericanÛImmigrationÛLawyersÛAssociation.Û
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Û
MartinezÛCazunÛv°ÛAttÀyÛGen°​,ÛNo.Û15Ø3374,Û856ÛF.3dÛ249Û¹3dÛCir.ÛMayÛ2,Û2017ºÛ

ImmediatelyÛfollowingÛtheÛdenialÛofÛrehearingÛinÛtheÛNinthÛCircuit,ÛtheÛThirdÛCircuitÛissuedÛ
aÛdecisionÛalsoÛdenyingÛrelief.ÛTheÛmajorityÛpanelÛofÛtheÛCourtÛ¹McKeeÛandÛRendellºÛdecidedÛ
theÛissueÛatÛ​Chevron ​ÛstepÛtwo,ÛfollowingÛtheÛNinthÛCircuitÀsÛreasoning.ÛNotably,ÛtheÛCourtÛ
gaveÛsomewhatÛextendedÛtreatmentÛtoÛtheÛinternationalÛtreatyÛobligationsÛowedÛtoÛasylumÛ
seekers,ÛbutÛdidÛsoÛinÛaÛmannerÛthatÛmisstatedÛtheÛpositionÛofÛinternationalÛlawÛscholars.Û
TheÛCourtÛalsoÛrejectedÛtheÛdistinctionÛbetweenÛreliefÛandÛprotectionÛputÛforthÛbyÛbothÛ
partiesÛ¹TheÛgovernmentÛarguedÛthatÛasylumÛwasÛreliefÛandÛwithholdingÛandÛCATÛareÛ
protection³ÛNIJCÛarguedÛthatÛallÛwereÛprotection.ºÛJudgeÛHardimanÛissuedÛaÛconcurringÛ
decision,ÛnotingÛthatÛheÛwouldÛhaveÛresolvedÛtheÛcaseÛatÛ​ChevronÛ​stepÛone.Û
Û
AÛpetitionÛforÛpanelÛrehearingÛwasÛfiledÛonÛJulyÛ17,Û2017.ÛNIJCÛarguedÛthatÛtheÛpanelÛ
misconstruedÛtheÛargumentsÛregardingÛtheÛroleÛofÛinternationalÛtreatyÛobligationsÛandÛthatÛitÛ
basedÛitsÛdecisionÛonÛaÛfactualÛerrorÛaboutÛtheÛAgencyÀsÛprocessÛinÛadoptingÛitsÛregulations.Û

Û
VictorÛGarciaÛGarciaÛv°ÛSessions​,ÛNo.Û15Ø2571,Û856ÛF.3dÛ27Û¹1stÛCir.ÛMayÛ3,Û2017ºÛ

TheÛdayÛafterÛtheÛdecisionÛinÛ​MartinezÛCazun ​,ÛtheÛFirstÛCircuitÛrejectedÛtheseÛarguments,ÛalsoÛ
atÛ​ChevronÛ​stepÛtwo.ÛOneÛpositiveÛaspectÛofÛthisÛdecisionÛisÛthatÛthereÛwasÛaÛvigorousÛdissentÛ
byÛJudgeÛStahl,ÛwhoÛstatedÛthatÛheÛdissentedÛbecauseÛtheÛmajorityÛapproachÛwouldÛÁputÛtheÛ
UnitedÛStatesÛinÛviolationÛofÛinternationalÛlaw,ÛandÛcountenanceÛtheÛflagrantÛdueÛprocessÛ
violationsÛthatÛoccurredÛ»inÛthisÛunderlyingÛcase¼.ÂÛInÛparticular,ÛJudgeÛStahlÛemphasizedÛtheÛ
mandatoryÛtreatyÛobligationsÛandÛdueÛprocessÛconcernsÛthatÛareÛimplicatedÛbyÛtheÛUnitedÛ
StatesÀÛcreationÛofÛaÛtieredÛasylumÛsystem,ÛwherebyÛwithholdingÛrecipientsÛareÛ
ÁoverqualifiedÂÛforÛasylumÛbutÛdeniedÛthatÛremedyÛbecauseÛofÛaÛtechnicality.Û
Û
InÛcoordinationÛwithÛtheÛAmericanÛImmigrationÛLawyersÛAssociation,ÛNIJCÛwroteÛanÛamicusÛ
briefÛinÛsupportÛofÛrehearingÛinÛthisÛcase.ÛBecauseÛaÛsecondÛamicusÛbriefÛwasÛfiledÛbyÛ
internationalÛlawÛscholars,ÛNIJCÀsÛbriefÛfocusedÛonÛtheÛerrorsÛinÛtheÛpanelÀsÛdecisionsÛatÛbothÛ
stepsÛoneÛandÛtwoÛofÛ​Chevron ​.Û

Û
CiriloÛGarciaÛGarciaÛv°ÛSessions​,ÛNo.Û16Ø3234,Û859ÛF.3dÛ406ÛÛ¹7thÛCir.ÛJuneÛ8,Û2017ºÛ

InÛtheÛmostÛerroneousÛofÛallÛofÛtheÛdecisionsÛarisingÛfromÛthisÛissue,ÛtheÛSeventhÛCircuitÛ
rejectedÛtheÛarguments.ÛInsteadÛofÛreachingÛtheÛmeritsÛonÛtheÛissue,ÛtheÛCourtÛreliedÛonÛitsÛ
decisionÛinÛaÛdifferentÛcase,Û​DelgadoÛArteagaÛv°ÛSessions​,ÛwhichÛaddressedÛwhetherÛsomeoneÛ
whoÛhadÛbeenÛissuedÛaÛFinalÛAdministrativeÛRemovalÛOrderÛ¹FAROºÛcouldÛchallengeÛthatÛ
processÛinÛorderÛtoÛseekÛasylum.ÛInÛ​DelgadoÛArteaga ​,ÛtheÛCourtÛheldÛthatÛtheÛapplicantÛhadÛnoÛ
standingÛtoÛraiseÛtheÛchallengeÛbecauseÛasylumÛisÛdiscretionaryÛinÛnature,ÛandÛtheÛCourtÛ
reliedÛonÛthatÛlogic.Û
Û
NIJCÛfiledÛaÛpetitionÛforÛ​enÛbancÛ​rehearingÛinÛthatÛcaseÛonÛJulyÛ24,Û2017,ÛandÛtheÛCourtÛhasÛ
calledÛforÛaÛresponse.ÛInÛthatÛpetition,ÛNIJCÛarguedÛthatÛtheÛconclusionsÛinÛ​DelgadoØArteagaÛ
andÛ​CiriloÛGarciaÛGarcia ​ÛareÛaÛdramaticÛdepartureÛfromÛprecedent.ÛTheyÛmeanÛthatÛanyÛ
noncitizenÛseekingÛdiscretionaryÛreliefÛlacksÛstandingÛtoÛraiseÛquestionsÛofÛstatutoryÛ
interpretation,ÛinÛconflictÛwithÛstatutoryÛtextÛasÛwellÛasÛCircuitÛandÛSupremeÛCourtÛ
precedent.ÛÛ

Û

Pageñ~ñ



Û

OtherÛPendingÛMattersÛ
InÛaddition,ÛtheÛissueÛwasÛarguedÛandÛisÛcurrentlyÛpendingÛinÛthreeÛotherÛcircuits²Û

● RØSØCÛv°ÛSessions​,ÛNo.Û15Ø9572Û¹10thÛCir.ÛarguedÛSept.Û19,Û2016ºÛ
● CallaÛMejiaÛv°ÛSessions​,ÛNo.Û16Ø1280Û¹4thÛCir.ÛarguedÛMar.Û23,Û2017ºÛ
● SalvadorÛFloresÛv°ÛSessions​,ÛNo.Û17Ø70533Û¹9thÛCir.ºÛTheÛopeningÛbriefÛinÛthisÛcaseÛisÛdueÛ

AugustÛ2017.ÛThereÛwillÛbeÛanÛattemptÛtoÛdistinguishÛtheÛcaseÛfromÛ​PerezÛGuzman ​.ÛÛ
Û
EXPECTEDÛDEVELOPMENTSÛOVERÛTHEÛNEXTÛSIXÛMONTHSÛ
Û

DespiteÛtheÛlackÛofÛaÛtrueÛCircuitÛsplitÛ¹thoughÛthereÛisÛnowÛaÛclearÛdivergenceÛinÛreasoningº,ÛitÛisÛ
clearÛtoÛNIJCÛthat,ÛtheÛmoreÛcourtsÛconsiderÛthisÛissue,ÛtheÛlessÛsupportÛappearsÛforÛtheÛ
governmentÀsÛposition.ÛInÛearlyÛcases,ÛcourtsÛadoptedÛtheÛgovernmentÀsÛargumentsÛrelyingÛonÛ
theÛplainÛmeaningÛofÛtheÛreinstatementÛbar,ÛbutÛdidÛsoÛwithoutÛaddressingÛtheÛstatutoryÛ
interplay.​Û​SinceÛthen,ÛnoÛcourtÛhasÛresolvedÛtheÛmatterÛatÛ​ChevronÛ​stepÛone.ÛTheÛNinth,ÛThird,Û
andÛFirstÛCircuitsÛfoundÛtheÛstatutesÛambiguousÛandÛdeferredÛtoÛtheÛAgency,ÛtheÛFirstÛCircuitÛ
doingÛsoÛoverÛaÛstrongÛdissent.ÛAndÛtheÛSeventhÛCircuit,ÛratherÛthanÛaddressingÛtheÛissue,Û
preferredÛtoÛavoidÛitÛbyÛresolvingÛtheÛcaseÛinÛaÛplainlyÛincorrectÛmanner.ÛÛ
Û
NIJCÛisÛcommittedÛtoÛseekingÛ​certiorari​ÛinÛtheseÛcasesÛandÛmaintainsÛsomeÛoptimismÛthatÛtheÛ
SeventhÛCircuitÛwillÛrehearÛ​CiriloÛGarciaÛGarcia ​ÛgivenÛtheÛdramaticÛerrorÛinÛitsÛdecision.ÛNIJCÛhasÛ
thereforeÛrequestedÛ¹inÛaÛseparateÛdocumentºÛcontinuedÛsupportÛfromÛtheÛBarbaraÛMcDowellÛ
andÛGeraldÛS.ÛHartmanÛFoundationÛtoÛcontinueÛwithÛthisÛwork.Û
Û
CONTACTÛINFORMATIONÛ
Û

TheÛattorneysÛworkingÛonÛthisÛissueÛatÛNIJCÛareÛChuckÛRoth,ÛDirectorÛofÛLitigation,ÛandÛKerenÛ
Zwick,ÛAssociateÛDirectorÛofÛLitigation.ÛÛChuckÛcanÛbeÛreachedÛatÛcrothÎheartlandalliance.orgÛorÛ
312.660.1613.ÛKerenÛcanÛbeÛreachedÛatÛkzwickÎheartlandalliance.orgÛorÛ312.660.1364.Û
Û

Pageñ�ñ

 


